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Appeal Tribunal 
 

Buildings Ordinance (Cap. 123) 
 

Case Nos. set out in the Appendix to the letter from the 
Secretary to the Appeal Tribunal (the “Secretary”) dated 
26 February 2021 (the “Secretary’s Letter”)1 

 
Subject : Building Orders set out in the Appendix to the Secretary’s Letter 
   
Appellants  : The owners of Braemar Hill Mansions, Nos. 15-43, Braemar Hill 

Road, Hong Kong whose details are set out in the Appendix to the 
Secretary’s Letter, represented by Mr. Peter Clayton, SC 

   
Respondent : Building Authority, represented by Mr. Solomon Lam of Counsel 

 
 
 
 

DETERMINATION 
 
 
I. Introduction 

 

1. These Appeals are concerned with the Building Orders issued by the Building 

Authority (the “BA”) to the owners of Braemar Hill Mansions, Nos. 15-43, Braemar 

Hill Road, Hong Kong (the “Estate”) in 2018 and 2019 (the “Building Orders”) 

which are set out in the Appendix to the Secretary’s Letter (a total of 555).    

 

2. The full hearing of the Appeals was set down for 5 days commencing on 6 December 

2021.  We heard the Appeals on 6, 7 and 10 December 2021.  The Appellants were 

represented by Mr. Peter Clayton SC.  The BA was represented by Mr. Solomon 

Lam of Counsel.  

 
3. This is our Determination on the Appeals. 

                                                 
1 A4/1382-1403. 
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II. Background 

 

4. The Estate is a large-scale private housing estate in Braemar Hill, North Point, Hong 

Kong.  The Estate was completed and occupied in 1978.  There are 15 residential 

tower blocks in the Estate with 925 flats.  The street numbers for the Estate are from 

15 to 43, but there are 15 residential blocks.  Annex A hereto is a correlation of the 

numbering of the tower blocks and street number on Braemar Hill Road.  

 

5. The 15 tower blocks are in two different configurations: type T Blocks (i.e. those 

buildings with T-shaped profile with 2 flats (A and B) on each floor) and type Y 

Blocks (i.e. those buildings with Y-shaped profile with 3 flats (A, B and C) on each 

floor).  There are 8 numbers of type T Blocks (Blocks 2, 4, 5, 6, 9, 10, 12 and 14) 

and 7 numbers of type Y Blocks (Blocks 1, 3, 7, 8, 11, 13 and 15).   

 

6. With completion of the ten-year programme of removal of unauthorized building 

works (the “UBWs”) in March 2011, most of the UBWs that constitute a higher risk 

to public safety or an obvious or imminent danger to life or property (such as metal 

cages and flower racks on external walls and illegal rooftop structures in single-

staircase buildings etc.) had been removed.  Taking into account the latest condition 

of Hong Kong’s building stock and in response to community view that a tougher 

stance should be taken against UBWs, in April 2011, the Building Department (the 

“BD”) revised its enforcement policy against UBWs adopted since 2001 and 

promulgated a Revised Enforcement Policy against UBWs2 (the “2011 Policy”).     

 

                                                 
2 A4/1286-1288. 
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7. Under the 2011 Policy, the BD adopted a wider scope for action so as to remove 

UBWs in a more comprehensive and systematic manner.  The coverage of actionable 

UBWs was extended to include UBWs on rooftops and podiums as well as those in 

yards and lanes of buildings, irrespective of their risk to public safety or whether 

they are newly constructed.  Under the 2011 Policy, the BD will issue statutory 

orders to the owners concerned requiring removal of the actionable items, including 

items on the exterior of buildings (§2(c) of the 2011 Policy) and a specific type of 

UBWs, or items identified in buildings or groups of buildings, targeted for large-

scale operations (§2(g) of the 2011 Policy). 

 

8. The Estate was one of the target buildings designated by the BD for Large Scale 

Operation (“LSO”) under Clearance Operation on Unauthorized Roof Structures 

Ensemble in 2013 (“COURSE 2013”).  According to the list of actionable UBWs 

under item 2 of COURSE 2013, UBWs on external walls, re-entrants and lightwells 

should be removed irrespective of the extent of projection3.   

 

9. On 17 and 18 February 2014, 26 April 2017 and 26 June 2017, inspections by the 

staff of the BD-appointed consultant (the “Consultant”) revealed UBWs at the 

Estate, including projecting structures (“PSs”) attached to the external walls of the 

drying spaces of some of the flats4.  Thus, the Building Orders were served on the 

concerned owners of the Estate in 2018 and 2019, requiring removal of the PSs and 

also other identified UBWs5. 

 

                                                 
3 A4/1344-1347. 
4 See the Consultant’s Inspection Report at A2/716-A4/1265. 
5 These Appeals are only concerned with the PSs. 
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10. A typical Building Order6 identified the UBW as:-  

 
“a projecting structure attached to the external wall of the drying space” (“在
晾衣空間的外牆上附建一個伸建物”).   

 
The location of the PS is shown hatched black on the plan annexed to the Building 

Order7.  The owner concerned was ordered to demolish the PS and reinstate the parts 

of the building so affected by the PS in accordance with the plans approved by the 

BA.   

 

11. The PS involved the construction of unauthorized floor slabs over the drying space 

of the relevant flat, with the unauthorized slab above creating an enclosed area.  

Photos showing the unauthorized floor slabs can be found at A3/938 (for Flat A on 

1/F of Block 6), A3/1076 (for Flat B on 2/F of Block 10), A3/1149 (for Flat B on 

1/F of Block 12) and A4/1227 (for Flat A on 1/F of Block 14).  Photos showing the 

drying space which has not been “slabbed over” can be found at A1/308-A1/314.  

As the original approved building plans of the flats show a reinforced concrete 

railing of 3 feet 6 inches in height next to the drying space8 which had apparently 

been removed when the unauthorized floor slab was constructed, it appears that the 

construction of the unauthorized floor slabs would involve the removal of the 

reinforced concrete railing or part thereof, making the PS accessible from inside the 

flat, as the photo at A3/810 (for Flat B on 25/F of Block 3, showing the sliding door 

which makes the PS accessible from inside the flat) apparently shows.   

 

                                                 
6 See, for example, Building Order No. UBCS/02-27/0022/13 dated 1 February 2019 at A4/1267. 
7 A4/1268. 
8 A4/1373A and 1374A. 
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12. The photos also show windows (see, for example, the photo at A3/1076) constructed 

above what were in the hearing called tie beams of the building.  These windows 

were marked as PSs in the Consultant’s Inspection Report [A2/716-A4/1265] and 

they enclosed the drying space from the outside.   

 

13. Between 1 December 2018 and 25 March 2019, the Appellants served their notices 

of appeals on the Secretary.  On 31 October 2019, the Appellants furnished to the 

Secretary a Statement of Particulars (the “Appellants’ Statement”) containing inter 

alia the grounds of appeal (the “Grounds of Appeal”) pursuant to s. 4 of the 

Building (Appeal) Regulations (Cap. 132L) 9.  On 14 September 2020, the BA 

furnished its Outline of the Respondent’s Representation (the “BA’s 

Representation”).   

 

III. The Appellants’ Grounds of Appeal 

 

14. The Appellants’ Grounds of Appeal as set out in the Appellants’ Statement are three-

fold: 

(1) Legitimate expectation (“Ground 1”)10; 

(2) Structural safety (“Ground 2”)11; and 

(3) Improper exercise of discretion (“Ground 3”)12. 

 

                                                 
9 [A1/1-16]. The Appellants’ Statement was settled by Mr. Clayton SC. 
10 §§60-62, the Appellants’ Statement [A1/14-15]. 
11 §§63-64, the Appellants’ Statement [A/1/15-16]. 
12 §65, the Appellants’ Statement [A/1/16]. 
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IV. Ground 1: Legitimate Expectation 

 

4.1 The matters relied on by the Appellants 

 

15. On this ground the Appellants relied on the following matters:- 

 

(1) Enclosure of the drying space by 1979, the first orders served by the BA in 

1979 and thereafter13 (“Ground 1A”):  The drying spaces had been enclosed 

(i.e. the relevant building works had been carried out) by 1979, and that the 

BA was aware of the UBWs at these flats and had issued orders against the 

owners in 1979.  As a result, the owners retained Wong & Ouyang & 

Associates Architects and Engineers (“Wong & Ouyang”)14 to assist them 

in approaching the BD and BA.  Subsequently, Wong & Ouyang submitted 

building plans for the “Alteration and Addition – T Blocks and Y Blocks”, 

which were approved by the BA on 29 November 197915. 

 

(2) Negotiations with the Crown Land and Survey Office (1980 to 1983) 16 

(“Ground 1B”):  There were negotiations with the Crown Land and Survey 

Office from 1980 to 1983.  These negotiations cumulated in a letter dated 24 

November 1980 by which the Crown Land and Survey Office informed the 

management company of the Estate at the time that it was prepared in 

principle to recommend modifications to each flat individually by way of a 

                                                 
13 See §§11-25, the Appellants’ Statement [A1/3-6]; letters from the BA to the flat owners dated 8 March 1979 
enclosing the Building Order [A1/43-45]. 
14 Wong & Ouyang were the original Authorized Person and Registered Structural Engineer involved in the 
construction of the Estate.  
15 A1/56. 
16 §§26-33, the Appellants’ Statement [A1/6-8]. 
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no obligation letter so as to allow the filling in of the drying areas subject to 

the outline basic terms set out therein, including the obtaining of structural 

approval from the BA to the alteration in each case and payment of 

premium17. 

  

(3) Submission of further plans and structural testing by the BA (1981 to 1986)18 

(“Ground 1C”):  From 1983 to 1986, there were ongoing negotiations 

between the BA and Wong & Ouyang in the course of which investigation 

regarding the structural aspects of the UBWs in the Estate was carried out by 

Wong & Ouyang, which showed that the relevant structural elements are 

satisfactory and as a result the relevant building orders were withdrawn by 

the BA by a letter dated 29 July 198619. 

 

(4) Two further orders served by the BA in 1991 and the BAT determination 

dated 30 November 1993 (the “BAT’s 1993 Determination”)20 (“Ground 

1D”):  In 1992, the BA sought to implement the enforcement against the 

enclosure of drying spaces in respect of two flats in the Estate.  The two 

owners (the “Two 1993 BAT Appellants”) appealed against the BA’s 

decision (Appeals Nos. 58 of 1991 and 63 of 1992 (the “Two 1993 BAT 

Appeals”)), which gave rise to the BAT’s 1993 Determination 21 .  The 

paragraphs in the BAT’s 1993 Determination relied upon by the Appellants 

are 5, 6, 7, 8(d), 10 and 11.  It would be convenient to set them out in full:- 

 

                                                 
17 A1/64. 
18 §§34-49, the Appellants’ Statement [A1/9-11]. 
19 A1/88-89. 
20 §§50-60, the Appellants’ Statement [A1/11-14]. 
21 A1/315-329. 
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"5. As indicated above, both premises are situated at Braemar Hill 
Mansions.  It is to be noted (for this is of utmost importance as will 
presently be seen) that the illegal works complained of are present in 
nearly 50% of the flats at Braemar Hill Mansions.  The evidence was 
that out of the 925 flats at Braemar Hill Mansions, some 435 flats 
have enclosed utilities areas of a similar nature to the works that we 
are asked to consider.  It would also appear that owners of flats in 
Braemar Hill Mansions continue to enclose the utilities area of their 
flats. 

 
6. We have referred to the relevant enclosed areas as comprising ‘illegal’ 

works.  In our view, there is no doubt that they are illegal building 
works, such that they fall under section 24 of the Ordinance.  There 
was no approval sought for any of these works as is required under 
section 14 of the ordinance.  The legality of the works, is not in issue 
before us. 

 
7. The issue before us is whether the discretion of the Building 

Authority in issuing the said demolition orders was properly 
exercised. 

 
8. The appellants’ case is essentially as follows… 
 … 
 (d) Since Braemar Hill Mansions were built in 1978 …., the 

Building Authority did issue about 200 demolition orders in respect 
of illegal works comprising the enclosure of utilities areas in flats.  
However, these orders were withdrawn in 1986 following detailed 
structural investigations by Mr Leslie Ouyang on behalf of the 
owners concerned.  We have seen a letter dated 8th December, 1986 
from Wong & Ouyang (HK) Limited to the Building Authority, in 
which it was confirmed that the 236 flats investigated were found to 
be structurally safe.  The position so far as the owners were concerned 
was that no further action was taken by the Building Authority 
(although it was made clear to the owners concerned that the works 
were still illegal and may be subject to enforcement at some future 
undefined date).  The position taken by the appellants was that they 
understood the Building Authority to tolerate such illegal structures 
as long as the structure was safe.  This was not an unreasonable stance 
to adopt and neither they nor anyone else at Braemar Hill Mansions 
were informed otherwise… 

 
9. These appeals have not been easy to decide, for 2 quite conflicting 

principles are involved.  On the one hand, it is important to recognise 
that the Building Authority is given by statute the duty to ensure that 
there are no illegal buildings or building works in Hong Kong and 
the reason for this is clear: public safety is involved since an illegal 
structure is by its very nature one that has not been vetted by the 
Building Authority for safety or other relevant considerations.  On 
the other hand, it is also important to recognise the expectations of 
building owners as far as additions to their homes are concerned 
when such expectations are derived from the acts or omissions of the 
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Building Authority. In our view, the latter principle prevails in the 
present appeals. 

 
10. We have based our view that these appeals must be allowed for the 

following reasons:- 
 

(a) What has happened in Braemar Hill is unique.  The same 
illegal works are present in nearly 50% of the flats there.  In addition, 
most of the illegal works have been tolerated by the Building 
Authority, at least for now.  It is not without significance that action 
was taken by the Building Authority at one stage to have these illegal 
structures removed and then following certification that they were 
structurally safe, the structures were allowed to remain.  Of course, 
the official line was that the Building Authority did not (and could 
not as a matter of law) recognise that these structures were legal and 
the right to take enforcement action in the future was reserved.  The 
above is a combination of events that is unique and perhaps unlikely 
to occur again. 
 

 (b) So what position did the appellants find themselves?  We are 
of the view that in the circumstances referred to above, they must 
have been entitled to think that the enclosure of the utilities areas in 
flats was something that was tolerated by the Building Authority.  
After all, they could see for themselves just how extensive these 
structures were in Braemar Hill Mansions.” 

 
Based on these paragraphs, the Appellants contended that the BAT had in 

the BAT’s 1993 Determination found that, because of the BA’s actions and 

inactions, the flat owners in the Estate had then the legitimate expectation 

and it would not be a proper exercise of discretion to order demolition in the 

unique circumstances of the Estate.22 

 

4.2 Applicable principles on legitimate expectation 

 

16. In Magic Key Ltd v. Appeal Tribunal (Buildings) [2020] HKCFI 1716, Chow J (as 

he then was) summarized (at §38) the legal position in relation to legitimate 

expectation as follows:-   

 
                                                 
22 See §60, the Appellants’ Statement [A1/14]. 
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“In relation to the Applicants’ argument based on legitimate expectation, it 
is well established that an expectation, to be legitimate, must be both lawful, 
in the sense that the benefit must be something that can be legally accorded, 
and reasonable (Ng Siu Tung v Director of Immigration (2002) 5 HKCFAR 
1, at §§101 and 112).  The Applicants’ expectation (if any) that they would 
be permitted to retain and use the UBWs is neither lawful nor reasonable. 
 
(1) It is not lawful because the BA has no power of dispensation from 

the statutory requirements under s 14 of the Ordinance that no 
building works shall be commenced or carried out without first 
having obtained the requisite approval and consent in writing from 
the BA. 
 

(2) It is not reasonable because, as has repeatedly been held by the court, 
the BA’s policy regarding unauthorized building works is an 
‘enforcement’ policy, not a ‘tolerance’ policy (Sky Wide 
Development Ltd v Building Authority, HCAL 116/2008 (24 October 
2008), at §10; Technic Investment Co Ltd v Appeal Tribunal 
(Buildings) [2012] 3 HKLRD 245, at §27).  The fact that the BA has 
not taken action against an unauthorized structure for a long period 
of time does not mean that no action can, or will, be taken against it 
(Wong Tin Chor v The Appeal Tribunal (Buildings Ordinance) [2020] 
HKCFI 562, at §20(I)).   
 

In short, no owner of premises in or at which unauthorized building works 
are found has any right or legitimate expectation to retain them (see Sky Wide 
Development Ltd. ante, at §18).  In the present case, there is also no relevant 
representation or promise made by the BA which the Applicants can point to 
in support of the alleged legitimate expectation.” 

 
 
4.3 Applying the principles to the facts of these Appeals 

 

17. In the present Appeals, there is no dispute that the PSs are UBWs23. 

 

18. In his oral closing submissions, Mr. Clayton SC fairly accepted the general 

principles stated in §38 of Magic Key 24 .  However, although the Appellants’ 

Statement and Mr. Clayton SC’s opening submissions referred to legitimate 

expectation25, with respect, the content of the alleged legitimate expectation has not 

                                                 
23 See §10, the Appellants’ Statement [A1/3]. 
24 C.f.§3.4 (5), the Appellants’ closing submissions. 
25 See §§2.8, 3.6, 3.8 and 3.9 of the Appellants’ opening submissions. 
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been clearly defined by the Appellants.  Insofar as we can gather, on the Appellants’ 

case, the alleged legitimate expectation appears to be one that “it would not be 

appropriate for the BA to exercise its discretion to seek demolition of enclosed 

drying spaces at [the Estate], where these were structurally safe”.26  In our view, this 

amounts to the same thing as saying that the Appellants had the right or legitimate 

expectation that they could retain and use the PSs.  Applying Magic Key, we hold 

that the Appellants have no such right or legitimate expectation. 

 
19. For completeness, we would record Mr. Clayton SC’s submission in his oral opening 

submissions that Magic Key is distinguishable from these Appeals on the basis that 

there was no evidence in that case that the BA was aware of the existence of the 

UBWs before the issue of the relevant building order (see §4 of the judgment).  We 

do not agree that Magic Key can be distinguished on this basis.  In setting out the 

principles in §38, Chow J did not mention knowledge of the existence of the UBWs 

on the part of the BA as being a relevant consideration.  Furthermore, since in these 

Appeals the alleged legitimate expectation is said to be that of the Appellants, we 

fail to see how the BA’s knowledge of the existence of UBWs in the Estate is 

relevant to this issue.  In any event, in his oral closing submission, Mr. Clayton SC 

seemed to have retracted from that submission.   

 

20. In the end, Mr. Clayton SC is constrained to rely on the last sentence of §38 of the 

judgment in Magic Key, i.e., there was representation or promise made by the BA 

which the Appellants can point to in support of the alleged legitimate expectation.  

We will now turn to this issue by analysing each of Grounds 1A, 1B, 1C and 1D.   

 

                                                 
26 §60, the Appellants’ Statement [A1/14]. 
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21. In respect of Ground 1A, it should be noted that in the letter dated 29 November 

1979, by which the building plans for the “Alteration and Addition – T Blocks and 

Y Blocks” submitted by Wong & Ouyang were approved by the BA, the BA also 

informed Wong & Ouyang that27:- 

 
“The approval of the building plans does not imply the acceptance of the 
existing building works.  Your attention is dawn to Section 14(2) of the 
Buildings Ordinance”.  
 
 

Section 14(2) of the Buildings Ordinance (Cap. 123) (the “Ordinance”) provides, 

in pertinent part, that: “neither the approval of any plans nor the consent to the 

commencement of any building works …. shall be deemed: (a) ……; (b) ……..; (c) 

to grant any exemption from or to permit any contravention of any of the provisions 

of this Ordinance or of any other enactment.”  Therefore, there was no acceptance 

of the PSs by the BA and no representation or promise made by the BA which could 

lead the Appellants to have any legitimate expectation that they could retain and use 

the PSs.   

 

22. In respect of Ground 1B, we do not think it assists the Appellants as there is no 

evidence that the flat owners had paid the premium as requested in the letter dated 

24 November 1980 issued by the Crown Land and Survey Office.  There was 

similarly no representation or promise made by the BA which could lead the 

Appellants to have the legitimate expectation that they could retain and use the PSs.   

 

23. In respect of Ground 1C, the following letters from the BA should be noted:   

 

                                                 
27 A1/56. 
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(1) In the letter dated 30 April 1981, the BA again informed Wong & Ouyang 

that:-  

 “…… the approval of the building plans does not imply the 
acceptance of the existing building works.  Your attention is drawn 
to Section 14(2) of the Buildings Ordinance.”28.    

 
(2) In the letter dated 26 May 1982, the BA further informed Wong & Ouyang29 

that:  

“Please be reminded that the approval on 29th November 1979 was 
given in respect of the proposed new works only and all existing 
unauthorised works must be removed in compliance with my notices 
issued under Buildings Ordinance Section 24 before consent for the 
approved new works can be given.” 

 
(3) In that letter dated 28 December 198330, the BA informed the owner of Flat 

B, 18th Floor of Block 2 that:- 

“…… the approval of such proposals did NOT in any way indicate 
the acceptance or tolerance or legalisation of the unauthorised works.  
That is to say the unauthorised works MUST be removed and the 
building MUST be reinstated in accordance with the original plans 
approved by the Building Authority in order to comply with my 
Notice.”  [Emphasis original] 
 

(4) In the letter dated 29 July 1986, by which the relevant building orders were 

withdrawn by the BA31, the BA also informed the owner of Flat A, 12th Floor 

of Block 2 that:- 

“I must point out to you that the said extension of the above flat will 
continue to be regarded as an illegal structure under the Buildings 
Ordinance and may be subject to enforcement action at some future 
date if circumstances so require it.” 

 
(5) In the letter dated 10 June 198732, the BA further informed Wong & Ouyang 

that:- 

                                                 
28 A4/1315. 
29 A4/1316A. 
30 A4/1317. 
31 A1/88 and A4/1292. 
32 A4/1343. 
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“With regard to the remaining 21 flats, enforcement action will not 
be taken in the foreseeable future, however, these slabbed over drying 
spaces are regarded as illegal and may be subject to enforcement 
action under the Buildings Ordinance at some future date if 
circumstances so require it.” 
 

 
 There was therefore no acceptance of the PSs by the BA and no representation or 

promise made by the BA which could lead the Appellants to have any legitimate 

expectation that they could retain and use the PSs.  

 

24. As to Ground 1D, we reject the Appellants’ contention that the BAT’s 1993 

Determination gave rise to any right or legitimate expectation on the part of the 

Appellants that they could retain and use the UBWs. 

 

(1) In the BAT’s 1993 Determination, the Building Appeal Tribunal (the “1993 

BAT”) emphasized twice the uniqueness of the 1993 BAT Appeals (see 

§§11(e) and 12).  As the 1993 BAT explained, the uniqueness of the 1993 

BAT Appeals stemmed from the fact that the relevant building orders were 

issued to the Two 1993 BAT Appellants, whilst the rest of the Estate was 

unaffected.  The evidence before the 1993 BAT showed that out of the 925 

flats at the Estate, some 435 flats had enclosed utilities areas of a similar 

nature to the works that 1993 BAT were asked to consider (see §5).  It was 

under these circumstances that the 1993 BAT stated that it was “somewhat 

unfair in the circumstances if [the Two 1993 BAT Appellants] are required 

to demolish while the rest of the [Estate] are unaffected” (see §11(d)).  There 

is no such consideration in these Appeals because the Building Orders were 

issued to the Appellants pursuant to the 2011 Policy and COURSE 2013. 
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(2) Furthermore, the 1993 BAT left open the question of whether the Two 1993 

BAT Appellants would be “subject to enforcement action in the future along 

with the others” (see §13), which is precisely what happens in these Appeals. 

 

(3) In any event, the 1993 BAT was at pains to point out that the BAT’s 1993 

Determination would not set any sort of precedent (see §12).  This holding 

of the 1993 BAT is entirely consistent with the well-established principle 

that in considering an appeal, the BAT is not legally bound by the decisions 

of any tribunals and they do not in any way create precedents which 

subsequent tribunals are legally bound to follow.  Every case must be dealt 

with on its own merits and the BAT must look at the circumstances of each 

application independent of those in other cases to come to a reasonable 

conclusion in respect of such application: see Crown Field Properties Ltd 

and Eternal Venture Investments Ltd v Building Authority (unreported, 

Appeal Case No. 178/1999 and No. 87/2000), cited with approval in the 

Annotated Ordinances of Hong Kong, Buildings Ordinance (Cap. 123), at 

§50.01.   

 

25. The Appellants’ contention that in issuing the Building Orders, no consideration was 

given to the history of the enclosed drying spaces at the Estate and that BA’s 

involvement therewith 33  does not assist the Appellants, because the argument 

assumes the existence of the Appellants’ alleged legitimate expectation, which we 

have found the Appellants failed to establish.   

 
                                                 
33 See §62, the Appellants’ Statement; §3.8, the Appellants’ opening submissions. 



16 
 

26. In his opening submissions34, Mr. Clayton SC raised for the first time the point that 

the BA’s 1975 Policy with regard to UBWs 35 meant that the BD had decided, in 

accordance with that policy, that action was to be taken against the PSs and that 

under the 1988 Policy with regard to UBWs 36 the PSs at the Estate were not in the 

low priority group and enforcement action had been taken against them.  Mr. Clayton 

SC further submitted that since no change of circumstances had been identified by 

the BA, the BA was not entitled to issue the Building Orders37. 

 

27. We do not think that the Appellants should be allowed to raise this point as this was 

not a ground of appeal. 

 

28. Even if this point were allowed to be raised, we do not agree with it: 

 

(1) The Building Orders the subject matter of these Appeals were issued in 2018 

and 2019 under the 2011 Policy and COURSE 2013.  The BA’s 1975 Policy 

and 1988 Policy with regard to UBWs are irrelevant. 

 

(2) In any event, as decided in Magic Key (at §38(2)), the fact that the BA has 

not taken action against an unauthorized structure for a long period of time 

does not mean that no action can, or will, be taken against it. 

 

(3) Insofar as the Appellants contend that the BA must show a change of 

circumstances before it could properly exercise its discretion in issuing the 

                                                 
34 See §§2.2 and 2.5, the Appellants’ opening submissions. 
35 A4/1281, §3(ii) and (iii). 
36 A4/1282. 
37 See §3.9, the Appellants’ opening submissions. 



17 
 

Building Orders38, the same must be rejected because the aforesaid letters 

expressly referred to “if circumstances so require it”, and not “change of 

circumstances”. 

 

(4) Finally, and insofar as may be necessary, we accept the BA’s submission that 

according to the 1975 Policy and 1988 Policy, UBWs were to be classified 

into a High Priority (“HP”) group for which enforcement action should be 

taken as a matter of priority, and a Low Priority (“LP”) group for which no 

enforcement action will be taken for the time being and that the PSs at the 

Estate, which were found structurally safe, were classified as LP Group for 

which no enforcement action would be taken for the time being39. 

 

29. In his closing submissions40, Mr. Clayton SC raised for the first time, on the basis 

of §§12-16 of the witness statement of Dr. James C. W. Lau (“Dr. Lau”), the point 

that there was an agreement made between Wong & Ouyang and the BA to the effect 

that the plans submitted by Wong & Ouyang would be approved, that there was no 

need to demolish and reconstruct the floor slabs following such approval and that 

consent would be dispensed with.   

 

30. Again, we do not think that the Appellants should be allowed to raise this point as 

this was not a ground of appeal. 

 
31. Even if the point were allowed to be raised, we do not agree with it:- 

 

                                                 
38 See also §3.2(5)(v), Appellants’ closing submissions.  
39 See §2A, the BA’s Representation [A1/336-337]. 
40 See §3.2, Appellants’ closing submissions. 
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(1) In his oral testimony, Dr. Lau confirmed that one can read from the 

contemporaneous correspondences as to whether there was an agreement 

reached between Wong and Ouyang and the BA and accepted that whatever 

agreement that Wong & Ouyang might have reached with the BA, the same 

would have been reflected in all the contemporaneous correspondences.   

 

(2) Secondly and in these circumstances, we accept Mr. Lam’s submission41 that 

Dr. Lau’s evidence could not assist us in determining whether there was an 

alleged agreement and in what terms, and that what is crucial is what were 

stated in the contemporaneous correspondences.   

 

(3) Thirdly, it follows from Dr. Lau’s evidence that whatever agreement that 

Wong & Ouyang might have reached with the BA, such agreement would be 

reflected in and subject to what were stated in the contemporaneous 

correspondences set out in Section 4.3 above, i.e., that there was no promise 

or representation made by the BA that could lead the Appellants to have the 

legitimate expectation that they could retain and use the PSs.  

 

V. Ground 2: Structural Safety 

  

32. The Appellants contented that 236 of the PSs were found to be structurally safe after 

investigation had been carried out by Wong & Ouyang and for the remaining flats 

                                                 
41 See §80, the BA’s closing submissions. 
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the relevant owners of the Estate are in the process of appointing a Registered 

Structural Engineer to investigate their structural safety42. 

 

33. We accept Mr. Lam’s submission that structural safety of the PSs is irrelevant.  In 

HKSAR v Poon Lok To Otto [2021] 1 HKLR 666 at §37, Esther Toh J observed that 

a structure which does not affect the safety of a building, does not necessarily mean 

that it is not an unauthorized structure.  A structurally safe structure which is an 

unauthorized building work can still be subject to enforcement action, as the letter 

from the BA to Wong & Ouyang dated 29 July 198643 made clear.     

 

34. Furthermore, as Mr. Lam submitted, the structural investigation of the PSs of some 

of flats were carried out in 1985, almost 40 years ago.  The Appellants have provided 

no updated evidence in respect of all UBWs in question to prove their structural 

safety now.  The number of flats which had undergone structural investigation in 

1985 was 23644, yet these Appeals are concerned with a total of 555 PSs, and 

therefore the 1985 investigation cannot apply to all present 555 PSs of which some 

showed different construction forms.   

 

35. The Appellants further contended that reinstatement of the enclosed drying areas 

would give rise to safety and security issues45.  We do not accept this contention.  It 

is to be noted that under the Building Orders the UBWs are to be reinstated in 

accordance with the original approved building plans.  We accept the BA’s 

contention, which sounds reasonable, that the building works as shown on the 

                                                 
42 §63, the Appellants’ Statement [A1/15]. 
43 A1/88-89. 
44 A4/1359-1372. 
45 §64, the Appellants’ Statement [A1/15].  
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original approved building plans, including the open drying spaces, were properly 

designed and constructed by building professionals according to the Ordinance and 

its subsidiary legislations46.  In our view, the Appellants fail to prove that the 

reinstatement works in accordance with the original approved building plans would 

give rise to any safety or security issues. 

 

36. We note that Mr. Clayton SC’s submission on safety and security issues is based 

primarily on the allegations contained in a letter from Dokeen Ltd to the BA dated 

28 July 199247.  That letter was written on 28 July 1992, nearly 30 years ago, and 

the Appellants have not adduced any other evidence (whether by the evidence of 

their witness or documentary evidence) to prove that the reinstatement works in 

accordance with the original approved building plans would give rise to any safety 

or security issues now.  Furthermore, the allegations in the aforesaid letter dated 28 

July 1992 had not been tested in cross-examination and are of (at best) low probative 

value. 

 

37. In this connection, Dr. Lau, who is the owner of Flat 9B of Block 12 of the Estate 

and a Registered Structural Engineer and Authorized Person, made certain 

observations in his witness statement on the structural safety of the PSs48.  An issue 

arises as to the admissibility of his observations, which no doubt fall within the realm 

of expert evidence. 

 
38. As we have concluded that structural safety of the PSs is irrelevant in these Appeals 

and we therefore think that Dr. Lau’s expert evidence, even if it were to be admitted, 

                                                 
46 §3(N), the BA’s Representation [A1/346]. 
47 [A1/105-108]. Dokeen Limited was one of the Two 1993 BAT Appellants. 
48 See §§41-42, Dr. Lau’s witness statement [B1/40]. 
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would not affect the outcome of these Appeals, it is strictly speaking not necessary 

for us to consider the issue of the admissibility of Dr. Lau’s expert evidence.  For 

completeness, we will deal with this issue briefly.   

 

39. In our view, whilst s.50(1)(c) of the Ordinance provides that in relation to the hearing 

and determination of an appeal, we may receive and consider any oral, documentary 

or other evidence, (including any witness statement), whether on oath, affirmation 

or otherwise, and whether or not it would be admissible in evidence in proceedings 

in a court, Dr. Lau’s expert evidence on this issue is inadmissible for the following 

reasons:- 

 

(1) First, in §2 of his witness statements49, Dr. Lau himself stated that he is a 

“factual witness” for the Appellants. 

 

(2) Secondly, Dr. Lau is one of the Appellants in these Appeals whose flat is 

subject to a Building Order.  He obviously has a material or significant 

interest in the outcome of the Appeals.  It is well-established that “… where 

an expert has a material or significant conflict of interest, the court may well 

decline to act on his evidence or even refuse permission for it to be 

adduced ….”: Phipson on Evidence, 19th Edition, §33-26.  The current state 

of the law is summarized in Phipson on Evidence (at §33.30) as follows:- 

 
“The current state of the law may be summarized by the following 
principles:- 

 
(1) It is always desirable that an expert should have no 

actual or apparent interest in the outcome of the 
proceedings. 

                                                 
49 B1/24. 
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(2) The existence of such an interest, whether as an 
employee of one of the parties or otherwise, does not 
automatically render the evidence of the proposed 
expert inadmissible. It is the nature and extent of the 
interest or connection which matters, not the mere fact 
of the interest or connection. 

 
(3) … 
 
(4) The decision as to whether an expert should be 

permitted to give evidence in such circumstances is a 
matter of fact and degree…. 

 
(5) … 
 
(6) … 
 
(7) If the expert has an interest which is not sufficient to 

preclude him from giving evidence the interest may 
nevertheless affect the weight of his evidence.” 

 
40. Applying the above principles, we decline to admit Dr. Lau’s expert evidence.  We 

would give no or little weight to Dr. Lau’s expert evidence even if it were to be 

admitted due to conflict of interests.  In any event, as noted above, we have 

concluded that structural safety of the PSs is irrelevant to these Appeals50. 

 

VI. Ground 3: Improper Exercise of Discretion 

 

41. The Appellants contended that it is not a proper exercise of discretion for the BA to 

require demolition of the PSs51.   

 

42. In our view, whilst s.24 of the Ordinance confers a discretion on the BA whether to 

issue building orders requiring demolition of UBWs, the Appellant’s contention that 

                                                 
50 In his oral testimony, Dr. Lau also opined that the wall to which the PSs were attached is external wall of 
the building and external wall of the building does not include the tie beams.  If Dr. Lau’s expert evidence 
were to be admitted, this part of his evidence would contradict Mr. Clayton SC’s submission that the wall to 
which the PSs were attached was not external wall of the building.   
51 §65, the Appellants’ Statement [A1/16].   



23 
 

in issuing the Building Orders the BA had improperly exercised its discretion cannot 

stand up to scrutiny and must be rejected:-  

 

(1) The Appellants’ contention that the BA improperly exercised its discretion 

in issuing the Building Orders on the basis of legitimate expectation52 must 

be rejected because, as we have found, the Appellants have failed to establish 

the alleged legitimate expectation. 

 

(2) The Appellants’ contention that because the reinstatement of the PSs would 

give rise to safety and security issues53 the BA had improperly exercised its 

discretion must likewise be rejected because, as we have found, the 

Appellants have failed to establish that the reinstatement of the PSs would 

give rise to safety and security issues.   

 

43. Furthermore, as was held in Magic Key (at §38(2)), the BA’s policy regarding UBWs 

is an “enforcement policy”, not a “tolerance” policy.  In so holding, Chow J applied 

Sky Wide Development Ltd v Building Authority (HCAL 116/2008, 24 October 2008) 

at §10 and Technic Investment Co Ltd v Appeal Tribunal (Buildings) [2012] 3 

HKLRD 245 at §27, both of which were concerned with the BA’s 2001 Policy with 

regard to UBWs.  We see no distinction in this aspect between the 2001 Policy and 

the 2011 Policy, and accept the BA’s submission that the 2011 Policy was also an 

“enforcement policy”, not a “toleration” policy. 

 

                                                 
52 §60, the Appellants’ Statement [A1/14]. 
53 §64, the Appellants’ Statement [A1/15]. 
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44. Since the Building Orders were to clear actionable UBWs under LSO in accordance 

with the 2011 Policy, we fail to see how it can be said that in issuing the Building 

Orders the BA had improperly exercised its discretion. 

 
VII. Other Matters Raised by the Appellants at the Hearing 

 

7.1 External Wall 

 

45. In his opening submissions, Mr. Clayton SC raised for the first time the point that 

the PSs were not attached to the external walls of the buildings and therefore do not 

fall within the 2011 Policy or COURSE 201354. 

 

46. We do not think that the Appellants should be allowed to raise this point because it 

was not a ground of appeal.  In §4 of the Appellants’ Statement55, the Appellants 

referred to the Building Orders which stated that the relevant UBW was “a projecting 

structure attached to the external wall of the drying space”, but did not raise the point 

that the UBW was not attached to the external wall of the building.   

 

47. Even if the Appellants were allowed to raise this point, we do not agree with it:- 

 

(1) Section 2 of the Ordinance  defines “external wall” as meaning:  

 
“the whole, or any part, of an outer wall of a building even though 

adjoining a wall of another building and includes a party wall”. 

 

                                                 
54 See §§2.8(4) and 3.4, the Appellants’ opening submissions. 
55 A1/2. 
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In our view, by defining external wall (“外牆”) as meaning “the whole, or 

any part, of an outer wall of a building” [Emphasis provided], s. 2 of the 

Ordinance is contrasting outer wall of a building with inner wall of a building.  

The shorter Oxford English Dictionary defines “outer” as meaning, inter alia, 

“situated on the outside, external” or “of or pertaining to the outside”.   

 

(2) In our view, the wall to which the PSs are attached, being “situated on the 

outside” or “of or pertaining to the outside” of the buildings, is clearly within 

the meaning of “external wall” in s. 2 of the Ordinance.  

 

(3) There is no basis for Mr. Clayton SC’s submission that the drying spaces are 

“within the building”56, which submission we have no hesitation to reject.  

The first assignment plan for type T-block (A4/1357) and for type Y-block 

(A4/1358) clearly show that the drying spaces were not assigned by the 

developer to the first purchasers and the drying spaces could not possibly be 

“within the building”.  The plans included in the Consultants’ Inspection 

Report (see, for example, the plans for type T-block (A4/1210-1211) and the 

plans for type Y-block (A4/1249-1250)) do not show that the drying spaces 

are “within the buildings”.  The layout plans for type T-block (A1/189) and 

for type Y-block (A1/190) are neither the assignment plans nor the original 

approved building plans and therefore of are no or low probative value (at 

best) on the issue of whether the drying spaces are “within the buildings”.  In 

our view, the drying spaces are clearly not “within the building” but outside 

                                                 
56 See: §§2.1, 2.6(2)(ii) and 3.4(3)(iii) the Appellants’ Opening Submissions.   
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the building.  The fact that they are facing the tie beam does not make them 

“within the building”. 

 
7.2 Scope of the Building Orders 

 

48. In his closing submissions57, Mr. Clayton SC raised for the first time the issue as to 

the scope of the Building Orders, i.e. whether they only covered the floor slab or 

they also covered the windows installed above the tie beams.  Again, we do not think 

that the Appellants should be allowed to raise this point as it was not a ground of 

appeal.  In §4 of the Appellants’ Statement [A1/2], the Appellants recognized that 

the Building Orders referred to the UBW as “a projecting structure attached to the 

external wall of the drying space”, but did not raise the point as to the scope of the 

Building Orders.   

 

49. It is therefore strictly speaking not necessary for us to decide this issue and we 

express no view thereon.  Nevertheless, for completeness, we would say a few words 

on this issue:- 

 

(1) First, we note that the photos attached to the Consultants’ Inspection Report, 

when referring to the various PSs, pointed to the windows on the tie beams 

of the building.  It is therefore reasonable to infer that, from the BA’s point 

of view, the windows are part of the PSs. 

 

(2) Secondly, Mr. Chan Chun Wa, the BA’s Building Surveyor, has explained 

in his oral evidence that the windows above the tie beam projected from the 

                                                 
57 See §4 of the Appellants’ closing submissions.  
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external walls of the kitchen and servant rooms i.e. on both sides of the 

window.  So, according to the BA, the windows are part of the PSs. 

 

VIII. Conclusion 

 

50. As all of the Appellants’ grounds of appeal have been rejected, we dismiss the 

Appeals accordingly. 

 

51. The parties agreed that costs should follow the event.  Accordingly, we make an 

order that the Appellants do pay the costs of the BA in these Appeals.  We direct the 

BA to submit its statement of costs within 21 days from the date of this 

Determination.  Any objections to the statement of costs should be lodged with the 

Tribunal within 14 days thereafter. 

  
52. Last but not least, we thank Counsel for the assistance they rendered to the Tribunal.   

 
 

Dated this 24 day of March 2022.  
 

 

 

______[Signed]___________ ________[Signed]___________ 
Lawrence K F NG LAM Sau Keung, Allan  
Chairman, Appeal Tribunal Member, Appeal Tribunal 
 
 
 
 
 
_______[Signed]____________ _________[Signed]___________ 
Sr. TANG Chi Wang Prof. LI Che Lan, Linda 
Member, Appeal Tribunal Member, Appeal Tribunal 
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Annex A 

 

Block Street Number on 
Braemar Hill Road 

1 15 

2 17 

3 19 

4 21 

5 23 

6 25 

7 27 

8 29 

9 31 

10 33 

11 35 

12 37 

13 39 

14 41 

15 43 

 

 

 



Appendix to the letter from the
Secretary to the Appeal Tribunal (the “Secretary”) dated 
26 February 2021 (the “Secretary’s Letter”)
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